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Abstract 
 
The recently enacted International Arbitration Act 15 of 2017 has made necessary changes to 
international commercial arbitration law in South Africa in order to increase international 
commercial arbitration in the state by aligning the law with the international standard of laws and 
practices. 
Currently, London, Singapore and Switzerland are amongst the most popular arbitral seats around 
the world. These seats were amongst the top ten popular seats in 2015 and 2010 as well. It is 
predicted that the status quo of these popular seats is unlikely to be changed in the near future.  
This research paper, through the use of the comparative research method, compares the legal and 
non-legal positions in England, Switzerland, and Singapore as some of the most popular arbitral 
seats, with South Africa to determine whether the legal reforms are sufficient to make the state a 
regional arbitration center and a popular arbitration seat globally. 
Arbitral seats are ordinarily chosen by contractual parties if they have a legal infrastructure that 
ensures efficient arbitration. Whether the national arbitration law of a seat is based on the Model 
Law and is arbitration-friendly are important considerations to parties. Given the new Act, it could 
be argued that South Africa is on its way to becoming more popular amongst contractual parties, 
especially since the state is a signatory to the New York Convention. 
It is furthermore necessary to take into account the fact that the general reputation of the seat is 
currently the most important factor considered by parties when selecting their preferred arbitral 
seats. However, the reputation of a seat is built over time thus a shift in parties’ perceptions 
regarding South Africa as a major international arbitration centre will be just as slow. 
Additionally, empirical evidence shows that foreign arbitration practitioners perceive African 
arbitration practitioners as lacking in expertise and experience. This is a major reason why there is 
an under-representation of African arbitration practitioners in international arbitration. This 
perception is also a reason why parties to international commercial contracts are reluctant to choose 
African countries to be their arbitral seats. For these reasons it is necessary to investigate the 
relevant factors in and possible steps South Africa could take to ensure its success in the endeavor 
to becoming an attractive arbitration hub. 
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1 Introduction 
 
Arbitration is the most commonly selected dispute resolution method for international commercial 
disputes.1 In terms of this process, parties- through a formal agreement- submit a dispute to an 
independent decision-maker chosen by or for the parties, to make a binding and final decision to 
resolve the dispute through neutral and adjudicatory procedures which afford each party the 
opportunity to present its case.2  
Arbitration allows the parties “substantial autonomy and control” over the process- a feature 
especially paramount in international commercial arbitration where parties are reluctant to be 
“subject to the jurisdiction of the other party’s court system”.3 Courts are not perceived as neutral 
when deciding disputes between nationals and foreigners.4 Conversely, arbitral tribunals are not 
public entities capable of being influenced by states and are usually comprised by private 
individuals of different nationalities.5 Arbitration is therefore arguably “the first step toward 
privatization of justice”.6 
Some countries have two sets of arbitration rules with one governing domestic arbitration, and 
another governing international arbitration.7 Whether or not an arbitration is considered domestic 
or international is decided by the law of the seat of the arbitration- the lex arbitri.8  
The law of international arbitration is typically more liberal than the law of domestic arbitration,9 
because some countries believe that their national courts “should have greater supervisory control 
over domestic arbitrations”.10  
                                                          
1 Ramsden The Law of Arbitration: South African and International Arbitration (2009) 5. 
2 Born International Arbitration: Law and Practice (2012) 4 and Ramsden (n 1) 5. 
3 Moses The Principles and Practice of International Commercial Arbitration (2017) 1. 
4 Cuniberti Rethinking International Commercial Arbitration: Towards Default Arbitration (2017) 20. 
5 Cuniberti (n 4) 22. 
6 Carr and Stone International Trade Law (2018) 629. 
7 Meijer “International commercial arbitration” in Koppenol- Laforce (ed) International Contracts: Aspects of 
Jurisdiction, Arbitration and Private International Law (1996) 85 87. 
8 Tweeddale and Tweeddale Arbitration of Commercial Disputes: International and English Law and Practice (2005) 
45. 
9 Meijer (n 7) 87. 
10 Tweeddale and Tweeddale (n 8) 45. 
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The “internationality of an arbitration” is also relevant for the recognition and enforcement of 
arbitral awards according to the UNCITRAL Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, 1958 (New York Convention)11 which provides legislative standards for 
court recognition and enforcement of foreign arbitral awards.12 
Moreover, parties decide whether the arbitration will be administered by an international arbitral 
institution, or will be ad hoc.13 “Institutional arbitration is an agreement to refer a dispute to 
arbitration in accordance with the rules and procedures of an arbitration institution.”14 While, ad 
hoc arbitration, which costs less and is more flexible than institutional arbitration, is an “agreement 
to refer… disputes to arbitration without an arbitration institution being specified to facilitate and 
supervise the proceedings and to supply the procedural rules for the arbitration”, thus the rules and 
procedures of the arbitration are decided by the parties themselves.15 
The arbitration laws of states are imperative to successful and effective arbitration, as the dispute 
must be arbitrable according to the applicable arbitration law, and the law of the country where 
recognition and enforcement of the arbitral award will be sought is an important consideration.16  
Before the International Arbitration Act17 came into effect, it was the belief among most scholars 
that in order “to confirm its place in the global economy and maintain economic growth, South 
African law-makers should align its arbitration laws with international standards to assure 
foreigners that their investments are protected, and that any disputes will be resolved in accordance 
with the contractual arrangements parties have made.”18 South African law-makers have finally 
heeded this advice, however the question which this research examines is whether aligning its 
arbitration laws with international standards is sufficient to make the country a “popular” 
arbitration seat amongst parties to international commercial disputes?  
The research methodology employed for this research paper was a comparative legal analysis 
method. The legal and non-legal positions of some of the current top arbitral seats: London, 
                                                          
11 Meijer (n7) 88. 
12 New York Convention, 1958. 
13 Moses (n 3) 1. 
14 Ramsden The Law of Arbitration: South African and International Arbitration (2018) 9. 
15 Ramsden (n 14) 9. 
16 Meijer (n 7) 88. 
17 15 of 2017. 
18 Wilske and Ewers “Why South Africa should update its international arbitration legislation: An appeal from the 
international arbitration community for legal reform in South Africa” 2011 Journal of International Arbitration 1 5. 
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Switzerland, and Singapore, are compared to South Africa’s current position. The study is limited 
to international commercial arbitration and does not relate to investment- or ICSID arbitration. 
 
2 International commercial arbitration 
 
According to the QMUL and White & Case 2018 International Arbitration Survey, international 
arbitration is the preferred method of dispute resolution for 97% of respondents.19 It is therefore 
important that international commercial arbitration is developed in South Africa as it competes 
with the rest of the world to host and thus benefit from such arbitration. 
The UNCITRAL Model Law on International Commercial Arbitration (the Model Law) which 
applies to international commercial arbitration, subject to any agreement in force between states,20 
clarifies in its second footnote that the term “commercial” should be given a wide interpretation to 
cover matters arising from all relationships of a commercial nature, whether contractual or not, 
which inter alia includes any trade transaction for the supply or exchange of goods or services.21 
 
Article 1(3) of the Model Law states, inter alia, that an arbitration is international “if the parties to 
an arbitration agreement have, at the time of the conclusion of that agreement, their places of 
business in different States”.22 
 
Arbitration, unlike litigation, depends on the consent between the parties.23 Without consent there 
is no valid arbitration, and any arbitral award granted may be “set aside in the country where it 
was made and would not be enforceable in other States”.24 No consent to arbitrate means that the 
parties must litigate in a national court with jurisdiction in the matter, and in international disputes, 
several national courts may have such jurisdiction.25  
                                                          
19 http://www.arbitration.qmul.ac.uk/research/2018/ (28-6-2019). 
20 n 21 below art 1(1). 
21 UNCITRAL Model Law on International Commercial Arbitration 1985 with amendments as adopted in 2006. 
22 n 21 above art 1(3)(a).  
23 Carr and Stone (n 6) 629. 
24 Cuniberti (n 4) 1-2. 
25 Cuniberti (n 4) 2. 
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One of the fundamental principles of international arbitration is party autonomy, thus the parties 
may determine what the main elements of the arbitration are going to be.26 This includes the place 
where the arbitration proceedings are to be conducted and, therefore, the applicable procedural 
law; and the law governing disputes arising under their agreement.27 
Arbitration laws generally regulate arbitration liberally because parties desire flexibility.28 
However, regulation remains a necessity to prevent the neglect of “fundamental principles of due 
process”.29  
Arbitration is also preferred over litigation because judges are usually randomly assigned to cases 
regardless of their experience, and are often without specialisation in “complex commercial 
matters” or industries such as insurance etc.30 Conversely, parties to international commercial 
arbitration may choose arbitrators with the “best experience, abilities and availability for their 
dispute”.31  
Regarding the trend towards arbitration as opposed to litigation in commercial disputes in South 
Africa, Judge of the SCA, Malcolm Wallis wrote that it: 
 “…will continue and is increasing. We see in our courts that the major commercial 
disputes have by and large vanished. The commercial matters that reach the SCA are often 
concerned with technical questions… It is rare to see a substantial contractual dispute 
involving major businesses. If this continues, our commercial law will be impoverished 
and the constitutional vision of the courts developing the common law will be defeated.”32  
Wallis’ trepidation with regards to arbitration leading to a lack of development in the common 
law33 is a result of the fact that international arbitration is “self-contained”, and arbitral awards 
neither set binding precedents nor establish legal rules.34  
                                                          
26 Schulze “International commercial arbitration: An overview” 2005 Codicillus 45 49. 
27 Schulze (n 26) 49. 
28 Cordero-Moss “International arbitration is not only international” in Cordero- Moss (ed) Internaional Commercial 
Arbitration: Different Forms and their Features (2013) 7 16. 
29 Cordero-Moss (n 28) 16. 
30 Born (n 2) 13. 
31 Born (n 2) 13. 
32 Wallis “Commercial certainty and constitutionalism: Are they compatible?” 2016 SALJ 545 567. 
33 Wallis (n 32) 567. 
34 Karton The Culture of International Arbitration and the Evolution of Contract Law (2013) 6-7. 
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However, arbitral awards do contribute to the gradual clarification of international law.35 
Furthermore, arbitration “contributes to the international rule of law to the extent that it prevents 
conflict, furthers international peace and security, and promotes the maintenance of friendly 
relations between countries through legal solutions.”36 For these reasons it is necessary for South 
African judges to embrace international commercial arbitration. 
Wallis’ view could be considered a reflection of the negative attitude towards international 
commercial arbitration that judges in South Africa have had and their preference of the litigation 
of such commercial cases. If South African judges still have a bias against international 
commercial arbitration, then developing the law in this regard will not be sufficient to make South 
Africa a popular arbitral seat as the courts will be regarded as anti-arbitration. 
 
3 Arbitral seats 
 
Choosing the seat of the arbitration is important because generally the arbitration law of the arbitral 
situs will be the law that governs the arbitration procedure (the lex arbitri),37 not the domestic civil 
procedure rules of the state.38 Thus if any court intervention relating to the arbitration is needed, 
the local arbitration law will affect the proceedings, and parties prefer an “arbitration-friendly” 
regime- one that will not unduly interfere with the arbitral process.39 
The seat of the arbitration is a “legal construct” and is the country “where an international 
arbitration has its legal domicile or juridical home”.40 The parties may specify the seat of 
arbitration in their arbitration agreement or, in the absence of such agreement, the arbitrators or an 
arbitral institution will select the seat.41 
                                                          
35 Malintoppi “Inter-state arbitration of disputed sovereignty and maritime delimitation issues” in Menaker (ed) 
International Arbitration and the Rule of Law: Contribution and Conformity (2017) 45 46. 
36 Malintoppi (n 35) 46. 
37 Moses (n 3) 51. 
38 Born (n 2) 111. 
39 Moses (n 3) 51. 
40 Born (n 2) 103. 
41 Born (n 2) 103. 
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The arbitral seat is not necessarily the geographic location where arbitral hearings are conducted.42 
In fact, most national laws and institutional rules allow for hearings and meetings to be conducted 
outside the arbitral seat for convenience, as this will not affect the applicability of the arbitration 
legislation of the seat to the arbitration.43  
Parties prefer that the arbitration is held in a place with developed infrastructure for the reasonable 
transportation to and from the location, where basic technology is available, and with a stable 
political and economic climate.44 
The lex arbitri relates to the validity of the arbitration agreement, the dispute’s arbitrability, the 
appointment and challenge of the arbitrators, the course of the arbitral proceedings and the arbitral 
award, and its challenge.45 
The determination of the procedural law of the arbitration normally arises only once arbitration 
proceedings have commenced because the procedural law is not necessarily the same as the proper 
law of the arbitration proceedings which governs the arbitration agreement.46 
In many cases, “although parties do not specifically choose a procedural law, they do usually 
choose the seat of the arbitration, and almost inevitably, the procedural law governing the 
arbitration will be the arbitration law of the seat.”47 Whether parties may choose a procedural law 
of a legal system with no connecting factor with the parties or their contract depends on the law of 
the place of arbitration, however, “although a split between the procedural law of an arbitration 
and the law of its seat is theoretically possible, such situation should best be avoided”.48 
A “good example” of a state’s lex arbitri is the Model Law49 which, inter alia, regulates the formal 
validity of the arbitration agreement and the obligation of a court to refer parties to arbitration; 
limits court interference in arbitration matters; and permits parties to seek interim relief from a 
court without losing the right to arbitrate.50 
                                                          
42 Born (n 2) 106. 
43 Born (n 2) 106. 
44 Moses (n 3) 52. 
45 Meijer (n 7) 95. 
46 Schulze (n 26) 53. 
47 Moses (n 3) 72. 
48 Schulze (n 26) 53. 
49 Moses (n 3) 73. 
50 Moses (n 3) 73. 
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Becoming a popular arbitral seat is no easy feat and would require South Africa to go beyond just 
meeting minimum standards. International commercial arbitration is competitive on three levels: 
arbitrators compete with each other for appointments, institutions and states compete with each 
other to host arbitrations, and practitioners of arbitration collectively compete for market share 
against other forms of dispute resolution.51 Karton claims that this competition uncovers the most 
effective and innovative practices which are then expeditiously copied.52 Institutional procedural 
rules and national arbitration laws are therefore harmonised- as demonstrated by the widespread 
and continuing adoption of national arbitration laws based on the Model Law,53 which South 
Africa has only recently done.  
 
4 Factors considered by contracting parties when choosing their arbitral seats 
 
Different writers have a number of varying factors which they deem are relevant to parties when 
choosing their arbitral seats. 
Born lists inter alia the following as considerations for selecting the arbitral seat: whether the state 
is a contracting party of the New York Convention; the standards for the setting aside of arbitral 
awards; whether the state has a supportive national arbitration regime; effect of the choice on 
procedural and substantive laws; convenience and cost.54 
Born explains that parties will select arbitral seats with: “a legal regime and track record that 
ensures a reasonably predictable and efficient arbitration”; and a “sizeable community of 
international arbitration practitioners, from which one or more of the arbitrators may be drawn.”55  
The parties’ lawyers may select a seat in a location which has an arbitration law familiar to them.56 
While everybody involved in the decision might consider it a necessity that the seat of arbitration 
                                                          
51 Karton (n 34) 58. 
52 Karton (n 34) 57. 
53 Karton (n 34) 63. 
54 Born (n 2) 117-119. 
55 Born (n 2) 119. 
56 Greenberg, Kee and Weeramantry International Commercial Arbitration: an Asia- Pacific Perspective (2011) 82. 
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be the place of residence of the chairperson of the arbitral tribunal or the sole arbitrator in order to 
reduce costs and “ensure that the chairperson has a good knowledge of the local arbitration law”.57 
The seat’s arbitration law must provide for a very limited degree of judicial control.58 Furthermore, 
the quality of the judiciary is considered because if during arbitral proceedings a court is 
approached for assistance, the matter must be dealt with “quickly, efficiently and predictably”.59 
 
5 The top ten arbitral seats in the last decade 
 
In terms of the QMUL and White & Case 2018 International Arbitration Survey full report, the 
seats which respondents indicated as their or their organisations’ most preferred arbitral seats60 are 
unsurprising since the top selected seats have a solid reputation and were ranked highly in both the 
2015 and the 2010 international arbitration surveys.61 
According to the survey,62 the five most preferred seats of arbitration are London (64%), Paris 
(53%), Singapore (39%), Hong Kong (28%) and Geneva (26%) - with the respective percentages 
reflecting the percentage of respondents who included the seat in their answer (it must be noted 
that the respondents were allowed to list up to five seats, and that over “140 distinct entries of 
cities and countries across all continents (except Antarctica)” were therefore received by QMUL 
and White & Case).63 
The survey report expressly states that similarly to the 2015 findings, Switzerland is “a particularly 
popular jurisdiction” because overall, 38% of respondents included at least one Swiss city or 
Switzerland itself in their answers; and because, apart from Geneva, Zürich was listed as among 
the most preferred seats by 8% of respondents, making it the second most popular Swiss seat.64 
                                                          
57 Greenberg, Kee and Weeramantry (n 56) 82. 
58 Greenberg, Kee and Weeramantry (n 56) 82. 
59 Greenberg, Kee and Weeramantry (n 56) 82. 
60 Queen Mary University of London and White & Case “2018 International arbitration survey: The evolution of 
international arbitration” 2018 White & Case 1 9 (https://www.whitecase.com (28-6-2019)). 
61 Queen Mary University of London and White & Case (n 60) 9. 
62 n 19 above. 
63 Queen Mary University of London and White & Case (n 60) 9. 
64 Queen Mary University of London and White & Case (n 60) 9. 
14 
 
London is the most preferred seat in all regions (Europe, Asia-Pacific, Latin America, North 
America, Africa and the Middle East); Paris made the top four most preferred seats in all regions; 
Geneva was third in both Africa and Europe, and fourth in the Middle East; Singapore made the 
top four in all regions except Latin America; and the other seats which also made the top four most 
preferred seats by region include Hong Kong (third in Asia-Pacific), New York (third in both 
North- and Latin America) and São Paulo (fourth place in Latin America).65  
In terms of the most preferred seats in Africa specifically, London ranked the highest at 20%; Paris 
was second at 17%; Geneva was third at 11%; and Singapore came in fourth at 10%.66  This means 
that even in Africa, parties to international arbitration prefer seats in these locations over arbitral 
seats in Africa. In fact, in 2016 Van Niekerk and Schulze wrote that: “The ICC Arbitration Centre 
in London is currently the international arbitration institution most commonly employed in terms 
of South African arbitration clauses relating to international commercial disputes.”67 
To compare, the 2010 international arbitration survey conducted by QMUL and White & Case 
stated that London was the most preferred and widely used arbitral seat; and that London, Paris, 
New York, and Geneva were the seats most frequently used by respondents over the five years 
preceding the 2010 survey while Singapore had just emerged as a regional leader in Asia.68   
 
6 International commercial arbitration in London 
 
The legislation applicable to all arbitrations, including international commercial arbitration, where 
the seat of the arbitration is in England and Wales is the Arbitration Act 1996.69 In addition to the 
Act, the common law must also be consulted to “determine the status of the law on many issues.”70 
                                                          
65 Queen Mary University of London and White & Case (n 60) 10. 
66 Queen Mary University of London and White & Case (n 60) 10. 
67 Van Niekerk and Schulze The South African Law of International Trade: Selected Topics (2016) 344. 
68 http://www.arbitration.qmul.ac.uk/research/2010/ (28-6-2019). 
69 Nurney “Dispute resolution in international contracts: English arbitration?” 1998 De Rebus 53 54. 
70 Speller and Benham-Mirando “The International Arbitration Review- Edition 9: England and Wales” 2018 The 
Law Reviews (https://thelawreviews.co.uk (25-7-2019)). 
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The Arbitration Act 1996 does not distinguish domestic from international commercial 
arbitration.71 However, because it is trite that disputes involving parties and arbitrators from 
different countries cannot be governed by the same rules that govern courts,72 English law 
recognises that:  
“arbitrators are not bound by rules of procedure and evidence applied by courts; that they 
need not apply the conflict of laws rules of the forum to determine the applicable law and, 
in the absence of party choice, may apply whatever conflict rules they consider 
appropriate”.73  
 
The Model Law has had a significant influence on the law.74 Therefore even though the Act is not 
structurally based upon the Model Law, it does share many of the main features of the 1985 Model 
Law.75 
Sections 99-104 of the 1996 Act concerns the recognition and enforcement of foreign arbitral 
awards.76 Additionally, the United Kingdom has a “suit of legislation in place to assist with the 
enforcement of arbitral awards.”77 Most relevant to this study is the fact that the United Kingdom 
signed and ratified the New York Convention in 1975.78  
As established, London is a key seat for arbitration.79 Its popularity is reflected in the following 
fact: according to the QMUL and White & Case 2018 International Arbitration Survey: “More 
than half of the respondents think that Brexit will have no impact on the use of London as a seat.”80 
The respondents believe that the English legal system will continue to be perceived as neutral and 
impartial; the legislation applicable to arbitration and the English courts will continue to be 
supportive of arbitration; and the UK will continue to be a party to the New York Convention.81  
                                                          
71 Goode “The role of the Lex Loci Arbitri in international commercial arbitration” 2001 Arbitration International 19 
20. 
72 Goode (n 71) 20. 
73 Goode (n 71) 20. 
74 Goode (n 71) 20.  
75 Tirado “England & Wales” in Tirado (ed) Global Legal Insights- International Arbitration (2018) 122 122. 
76 Tirado (n 75) 122. 
77 Tirado (n 75) 122. 
78 Tirado (n 75) 122. 
79 Tirado (n 75) 122-123. 
80 n 19 above. 
81 Queen Mary University of London and White & Case (n 60) 11-12. 
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It could be argued that Brexit will provide South Africa an advantage in the state’s quest to 
becoming a popular arbitral seat because there is a belief that: “London’s commercial reputation 
and its appeal as a situs of arbitration may decline to the benefit of other seats”.82 
 
7 International commercial arbitration in Switzerland 
 
International arbitrations held in Switzerland are governed by Chapter 12 of the Swiss Private 
International Law Act (PILA), a “modern and liberal” arbitration legislation which has been in 
force since 1989.83 
Switzerland’s arbitration law is not based on the Model Law, however, there are no major 
differences between the two sets of rules, although Chapter 12 of the PILA is more concise.84  
International parties who choose Switzerland as the seat of arbitration by operation of law “trigger” 
the application of the provisions of Chapter 12 of the PILA as the lex arbitri.85 In other words, 
“Swiss law of international arbitration does not permit parties from abroad to choose a foreign law 
as the lex arbitri if the seat of arbitration is in Switzerland.”86 
However, Geisinger and Reneda87 state that overall, Swiss international arbitration law grants 
parties “very broad” party autonomy. 
When it entered into force Chapter 12 of the PILA was considered one of the most “advanced” 
legislations on international arbitration, regulating only the strict minimum and leaving “the rest 
to the parties’ judgment and the arbitrators’ discretion”.88 It is believed that: “this policy decision 
has proven sound and Chapter 12 of the PILA has aged well”.89 
                                                          
82 Queen Mary University of London and White & Case (n 60) 11-12. 
83 Kunz, Casey and Furner “Switzerland” in Tirado (ed) Global Legal Insights- International Arbitration (2018) 358 
358. 
84 Kunz, Casey and Furner (n 83) 358. 
85 Geisinger and Reneda “Chapter 1: Legislative framework” in Geisinger and Voser (eds) International Arbitration 
in Switzerland: A Handbook for Practitioners (2013) 1 4. 
86 Geisinger and Reneda (n 85) 4. 
87 Geisinger and Reneda (n 85) 5-6. 
88 Geisinger and Reneda (n 85) 11. 
89 Geisinger and Reneda (n 85) 11. 
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However, in 2012 “the Swiss parliament mandated the Swiss government to carry out a limited 
revision of Chapter 12 of the PILA”.90 This mandate was not to initiate an unnecessary overhaul 
of the legislation since the Act remains an international standard for international arbitration 
legislation.91 The overall structure and style of the Act is not to change.92 Its revision is only to 
modernise and further improve the user-friendliness of the arbitration law.93 
According to the Swiss Arbitration Association’s website,94 “On 24 October 2018, the Swiss 
Federal Council sent its Message and Draft Bill on the Revision of Switzerland's International 
Arbitration Act (Chapter 12 of the Swiss Private International Law Act, PILA) to Parliament.”95  
The Draft Bill, inter alia: does not change the grounds for setting aside awards, but introduces new 
legislation ensuring judicial assistance in Switzerland even where an arbitration clause does not 
provide for a seat or merely provides for a seat “in Switzerland” without reference to a specific 
Swiss city.96  
Moreover, in Switzerland the recognition and enforcement of foreign arbitral awards is governed 
by the New York Convention according to Article 194 of the PILA.97  
 
8 International commercial arbitration in Singapore 
 
Singapore made changes to its dual arbitration law in 2002 with regard to domestic and 
international arbitral disputes.98 At the time, Singapore’s government looked to develop Singapore 
as a private dispute resolution centre.99 Efforts in this regard included the government’s 
establishment of the Singapore International Arbitration Centre (SIAC) in 1991 followed by the 
                                                          
90 Geisinger and Reneda (n 85) 11. 
91 Geisinger and Reneda (n 85) 12. 
92 Geisinger and Reneda (n 85) 12. 
93 Kunz, Casey and Furner (n 83) 358. 
94 https://www.arbitration-ch.org (23-7-2019). 
95 n 94 above. 
96 n 94 above. 
97 Kunz, Casey and Furner (n 83) 364. 
98 Chik “Recent developments in Singapore on international commercial arbitration” 2005 Singapore Year Book Of 
International Law 259 259-260. 
99 Chik (n 98) 259-260. 
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enactment of the International Arbitration Act (Chapter 143A) in 1994, which incorporates the 
Model Law-100 with some modifications.101 
As mentioned above, in 2002 the dual arbitration approach was revised with the new Arbitration 
Act Cap. 10, 2002 Rev. Ed. Sing. (AA), which regulates domestic arbitration, and the amended 
International Arbitration Act Cap. 143A, 2002 Rev. Ed. Sing. (IAA).102  
In terms of the issue of the lex arbitri, “parties who choose to hold their arbitration proceedings in 
Singapore subject those proceedings to its laws unless they expressly select the laws of another 
country”.103 
According to Mardiani:  
“The key differences between the operation of IAA and AA in an arbitration proceeding 
are the extent of judicial intervention, respect for party autonomy and primacy on the 
finality of the arbitral award. Under the IAA regime, the level of judicial intervention is 
minimal and there is greater respect for party autonomy… court intervention is limited only 
to instances expressly provided in the IAA.”104 
Singapore acceded to the New York Convention, and the Convention was entered into force, in 
1986.105 
  
9 International arbitration in South Africa 
 
The current legislation applicable to international arbitration in South Africa is the International 
Arbitration Act 15 of 2017. Before its enactment, the Arbitration Act 42 of 1965, which made no 
distinction between national, international, commercial or non-commercial arbitration,106 
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regulated arbitration in South Africa. South Africa now has a dual arbitration system107 as currently 
Act 42 of 1965 applies to domestic arbitration.108 
Before the Arbitration Act 15 of 2017 was enacted, South Africa was not regarded as a “sought-
after” international commercial arbitration venue because Act 42 of 1965 did not provide expressly 
for international arbitration.109 
In 1998 the South African Law Commission recognised that the country was “increasingly seen 
as the obvious centre” for the resolution of commercial disputes by arbitration and it was thus 
essential that South African arbitration proceedings should be in alignment with those in other 
developed countries.110 
The SALC’s 1998 report acknowledged Act 42 of 1965’s failure with regard to international 
arbitration, and the fact that the Recognition and Enforcement of Foreign Arbitral Awards Act111 
only applies to the enforcement of foreign awards.112 
Remarking on the arbitration-friendliness of South African courts, the report stated that “[i]t is also 
generally considered that the court’s statutory powers of supervision during the arbitral process 
are inappropriate, given in particular the inherently expeditious requirements of that process.”113 
As a solution, the SALC proposed inter alia: the compulsory application of the Model Law to 
international commercial arbitration,114 and “[t]hat Act 40 of 1977 should be repealed and replaced 
by legislation which deals expressly with both the recognition and enforcement of foreign arbitral 
awards”.115 
Although the recommendation by the SALC was made in 1998, the legislative reform only 
occurred in 2017- almost two decades later.116 Schulze in 2011 remarked that the lack of political 
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will for reform could be “partly explained by a judicial report published in 2005 by the Judge 
President of the then Cape High Court, John Hlope”, in which he claimed that arbitration was 
inherently racist.117 Hlophe’s report stated: 
“[B]efore 1994 Blacks were not appointed as judges. After 1995, however, when Blacks 
were elevated to the Bench, lawyers, especially white lawyers began to move their 
commercial cases to arbitration… perhaps this underscores the fact that among the judges 
currently on the Bench, some of which are Blacks elevated to the Bench after 1994, there 
are those that are perceived not to be competent to deal with commercial matters.”118 
With regard to the negative impact that arbitration has on our legal system, Hlophe stated that: 
“Arbitration does not contribute towards the development of the law because… proceedings… 
cannot serve as precedents in the courts of law.”119 This mirrors Wallis’ criticism. 
Although Hlophe’s report is not “entirely responsible” for the delays in the development in 
international arbitration legislation, “it inevitably influenced the perception that the South African 
legal profession is still divided”.120 
This anti-arbitration climate has now changed and “political concerns regarding the popularity of 
arbitration has been addressed and overcome”.121 Additionally, in recent years South African 
courts have held a more pro-arbitration stance. This is evidenced by the constitutional court in 
Lufuno Mphaphuli & Associates (Pty) Ltd v Andrews and another122 which considered, inter alia, 
the approaches in terms of the Arbitration Act 1996, the New York Convention and the Model 
Law and held that “[t]he international and comparative law considered in this judgment suggests 
that courts should be careful not to undermine the achievement of the goals of private arbitration 
by enlarging their powers of scrutiny imprudently.”123 
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This stance is further evidenced by the SCA in Zhongji Development Construction Engineering 
Co Ltd v Kamoto Copper Co SARL-124 a case which also “demonstrates how strongly the South 
African courts favor minimal interference with arbitration proceedings.”125 The SCA expressly 
stated that in South Africa: “If courts arrogate to themselves the right to decide matters which 
parties have agreed should be dealt with by arbitration, the likelihood of this country being chosen 
as an international arbitration venue in future is remote in the extreme. Persons wishing to have 
their disputes resolved by arbitration do not wish the process to be retarded by constant recourse 
to courts”.126 South Africa being chosen as an international arbitration venue in the future has thus 
become a serious consideration for relevant role-players in the country. Indeed, it was the view 
that South Africa must claim its place as a leading African regional arbitration centre which 
ultimately led to the adoption of the Model Law.127 
The South African version of the Model Law mostly follows the “outlay and wording” of the 
Model Law's official text to ensure uniformity with international standards in arbitral 
proceedings.128 The few “South Africa specific” amendments to the Model Law relate primarily 
“to the appropriate courts and court processes and the highlighting of specific public policy 
matters, such as corruption”.129 
South Africa acceded to the New York convention in 1976 and Act 40 of 1977 aimed to “give 
effect to South Africa's obligations under the Convention”.130 The new International Arbitration 
Act131 repealed Act 40 of 1977 and currently chapter 3 of Act 15 of 2017 provides for the 
recognition and enforcement of arbitration agreements and foreign arbitral awards, furthermore, 
the full text of the New York Convention is incorporated into schedule 3 of Act 15 of 2017.132 
 
                                                          
124 2015 1 SA 345 (SCA). 
125 Levenberg “Arbitration and choice of law in sub-Saharan Africa” 2016 Florida Journal of International Law 241 
262. 
126 Zhongji Development Construction Engineering Co Ltd v Kamoto Copper Co SARL 2015 1 SA 345 (SCA) par 59. 
127 Williams (n 110) 8. 
128 Schulze (n 117) 293 and Van Niekerk and Schulze (n 67) 349. 
129 Ramsden (n 14) 23. 
130 Wethmar-Lemmer and Schoeman (n 108) 127. 
131 15 of 2017. 
132 Wethmar-Lemmer and Schoeman (n 108) 127-128 and Ramsden (n 14) 21. 
22 
 
10 Comparison of the popularity of the arbitral seats in South Africa, Singapore, Switzerland, 
and London 
10.1 National arbitration law and legal infrastructure 
 
The “most compelling factor” in determining the seat of international commercial arbitration is the 
legal framework in which the arbitral proceedings will be conducted because this relates to the 
level of support and interference national courts will exercise in relation to the arbitration 
process.133 
It is necessary to compare the formal legal infrastructures of Singapore, England and Switzerland 
with that of South Africa in order to determine whether the recent changes in international 
commercial arbitration legislation and in the general climate towards international arbitration meet 
the international standard and is sufficient to ensure that South Africa may become a popular 
arbitration seat. 
The Model Law has set the internationally accepted standard “against which the effectiveness of 
national arbitration statutes are measured”,134 and ultimately aims to “[prevent] unnecessary 
applications to court as a delaying tactic”.135 
The Model Law distinguishes between “court intervention” and “court assistance and 
supervision”.136 Article 5 thereof limits court intervention in arbitration matters,137 and states that 
in “matters governed by this Law, no court shall intervene except where so provided in this 
Law.”138 However, the Model Law allows for court assistance and supervision for certain court 
functions referred to in Article 6 thereof.139  
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Soderlund opined that:  
“as a sweeping generalization, it would be fair to say that differences in national legislation 
on arbitration under the various legal regimes of Sweden, England and the Russian 
Federation in the case of the average arbitration will not have any tangible impact on the 
course of the proceedings. [Because]…the impact of primarily the UNCITRAL Model Law 
has promoted a high degree of homogeneity between national arbitration laws….”140  
It is fair to say that this statement may apply mutatis mutandis with regard to a comparison between 
the national legal regimes of England, Switzerland, Singapore and South Africa as each country 
has either adopted or has been influenced by the Model Law. 
On the other hand, as Soderland qualifies, “there are a number of specific differences between the 
arbitration laws” in these states, thus practitioners must consider this “when drafting arbitration 
clauses and also when proceeding to arbitration in any particular jurisdiction.”141 Thus arbitration 
laws are overall a significant consideration.  
 
10.1.1. Arbitration-friendliness and court intervention 
 
 
There are conflicting opinions about the attitude of the South African legal system in regards to 
international commercial arbitration. Butler opines that South African courts are “generally 
strongly supportive of arbitration”.142 On the contrary, Shah recently opined that in South Africa, 
the “overall climate towards international arbitration is negative”.143 Although the author did 
qualify the statement by stating that the courts have insisted on not “interfering unnecessarily with 
arbitral processes.”144  
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It may be concluded that South African courts have a “policy of minimal interference in the 
decisions of arbitrators sitting in South Africa”, however they nevertheless “retain some residual 
powers of supervision in order to prevent injustice”,145 and are thus relatively arbitration-friendly.  
Switzerland is arbitration-friendly and the principles of flexibility and party autonomy, which are 
rooted in Chapter 12 of the PILA, are the major factors which have kept Switzerland at the 
“forefront of international arbitration”.146 
Over and above the arbitration-friendliness of the legislation itself, Swiss courts apply the law so 
as to achieve the aim of arbitration-friendliness; as is evidenced by the minimal scope of judicial 
intervention provided by Chapter 12 of the PILA.147 In fact, Swiss law contains no provisions that 
enable Swiss courts to intervene in pending arbitral proceedings other than in support of the arbitral 
process.148 
English courts have a tradition of supporting arbitration and enforcing arbitration agreements and 
awards.149 Section 1 of the Arbitration Act 1996 sets out the principles behind the legislation 
which, in summary, are: fairness, party autonomy over the arbitration proceedings, and the 
restriction of judicial intervention in proceedings.150 Recent and old case law indicate that the 
English courts will not interfere in the process itself and they are “very conscious of leaving the 
appropriate issues to the tribunal”.151 
The courts in Singapore are also supportive of the arbitration process and therefore minimise their 
intervention152 in arbitration procedures in order to provide the tribunals with a “smooth” and 
“independent” process.153 
 
10.1.2. The setting-aside of arbitral awards 
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In terms of Schedule 1 of the International Arbitration Act,154 article 34(2) of the UNCITRAL 
Model Law as incorporated into South African law states that a court may set aside an arbitral 
award under these circumstances: 
“(a) the party making the application furnishes proof that: 
(i) a party to the arbitration agreement referred to in article 7 was under some incapacity; 
or the said agreement is not valid under the law to which the parties have subjected it or, 
failing any indication thereon, under the law of the Republic; or 
(ii) the party making the application was not given proper notice of the appointment of an 
arbitrator or of the arbitral proceedings or was otherwise unable to present his or her case; 
or 
(iii) the award deals with a dispute not contemplated by or not falling within the terms of 
the submission to arbitration, or contains decisions on matters beyond the scope of the 
submission to arbitration, provided that, if the decisions on matters submitted to arbitration 
can be separated from those not so submitted, only that part of the award which contains 
decisions on matters not submitted to arbitration may be set aside; or 
(iv) the composition of the arbitral tribunal or the arbitral procedure was not in accordance 
with the agreement of the parties, unless such agreement was in conflict with a provision 
of this Law from which the parties cannot derogate, or, failing such agreement, was not in 
accordance with this Law; or 
(b) the court finds that: 
(i) the subject-matter of the dispute is not capable of settlement by arbitration under the 
law of the Republic; or 
(ii) the award is in conflict with the public policy of the Republic.”155 
Article 34 (5), as found in the “South African version”156 then qualifies that: 
“(5) …it is declared that an award is in conflict with the public policy of the Republic if— 
(a) a breach of the arbitral tribunal’s duty to act fairly occurred in connection with the 
making of the award which has caused or will cause substantial injustice to the applicant; 
or 
(b) the making of the award was induced or affected by fraud or corruption.”157 
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In Singapore, according to the section 24 of the IAA, arbitral awards may also be set aside in terms 
of the grounds set out in article 34(2) of the Model Law, similarly to South Africa.  Section 24 also 
provides that the High Court may set aside an arbitral award if: 
“(a) the making of the award was induced or affected by fraud or corruption; or  
(b) a breach of the rules of natural justice occurred in connection with the making of the 
award by which the rights of any party have been prejudiced.”158 
Article 34 (5) of Act 15 of 2017 and section 24 of the IAA are strikingly similar, with the key 
difference being the “substantial injustice” requirement with regard to the breach of the applicant’s 
rights in terms of South African law. 
A right of appeal to the Singapore courts on a question of law arising out of an award is not 
available under the IAA.159 
On the other hand, in terms of Swiss law an application to challenge an arbitral award may be 
brought before the Swiss Federal Supreme Court only on the narrow grounds listed in Article 
190(2) of the PILA160 which states: 
“The award may only be annulled: 
a) if the sole arbitrator was not properly appointed or if the arbitral tribunal was 
not properly constituted; 
b) if the arbitral tribunal wrongly accepted or declined jurisdiction; 
c) if the arbitral tribunal's decision went beyond the claims submitted to it, or failed 
to decide one of the items of the claim; 
d) if the principle of equal treatment of the parties or the right of the parties to be 
heard was violated; 
e) if the award is incompatible with public policy.”161 
The only judicial authority with the ability to set aside an arbitral award is the Swiss Federal 
Supreme Court-162 Switzerland’s highest court.163 The court does not review the factual findings 
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of the arbitral tribunal, therefore this remedy is not an appeal.164 Furthermore, the court “has 
consistently shown an extreme reluctance to set aside arbitral awards.”165 Only less than 8% of the 
challenges are successful.166 
Similarly, according to Tirado: “English courts have generally followed a policy of non-
interference in the arbitral process with respect to challenges to arbitral awards. Such challenges 
are rarely successful.”167 
To summarise, there are three grounds on which a party may challenge an award made under the 
1996 Act: if, in terms of section 67 the tribunal lacked substantive jurisdiction; under section 68 a 
party may challenge an award on the grounds of serious irregularity; and under section 69 an appeal 
is made to the court on a question of law arising out of an award made in the proceedings.168 
Section 68 is a mandatory section.169 The serious irregularity could be related to the award, the 
proceedings or the tribunal and should or will cause “substantial injustice”- this is a high threshold 
requirement for the courts to set aside the award under section 68,170 and mirrors the threshold 
requirement in South Africa.  
Section 69, which is not mandatory and which allows the parties to arbitral proceedings to appeal 
to the court on a question of law, is one of the most controversial sections with respect to 
international arbitration.171 Furthermore, the challenge under this section can only be against 
English law and not foreign law and there can be no challenges on questions of fact.172 
 
10.1.3. Recognition and enforcement of foreign arbitral awards 
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In South Africa, section 16(1) of the International Arbitration Act173 states that: “an arbitration 
agreement and a foreign arbitral award must be recognised and enforced in the Republic as 
required by the Convention, subject to this Chapter.” And schedule 3 of the International 
Arbitration Act174 incorporates the New York Convention into the Act. South Africa acceded to 
the Convention without reservation.175 
In terms of Swiss law, article 194 of the PILA provides that the New York Convention governs 
the recognition and enforcement of arbitral awards rendered abroad, regardless of whether the state 
where the award was rendered is a contracting state to the New York Convention or not.176 Swiss 
courts interpret the New York Convention liberally, and “instances of refusal to recognize foreign 
arbitral awards in Switzerland are few and far between” thus the number of reported cases relating 
to this subject is small.177 
Most international arbitration awards in the United Kingdom will be enforced in terms of the New 
York Convention.178 The UK has made the “reciprocity reservation”, thus the UK’s New York 
Convention obligations apply only to the recognition and enforcement of awards made in another 
contracting state.179 
In terms of Sections 101-103 of the 1996 Act, the provisions for the recognition and enforcement 
of awards which are found in the New York Convention are incorporated into English law.180 The 
English courts generally favour the enforcement of international arbitration awards.181 
Singapore acceded to the New York Convention in 1986, with reservation that the New York 
Convention will only apply to the recognition and enforcement of awards which are made in the 
territory of another contracting state,182 similarly to the UK. 
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In terms of the recognition and enforcement of foreign awards, section 29(1) of the IAA provides: 
“a foreign award may be enforced in a court either by action or in the same manner as an award of 
an arbitrator made in Singapore is enforceable under section 19.”183 Therefore “[t]he grounds for 
resisting enforcement in Singapore mirror the grounds set out in the New York Convention.”184 
Singapore will typically recognise and enforce foreign awards.185      
 
10.2 Reputation 
 
The QMUL and White & Case survey indicated that the most important reasons why respondents 
prefer given seats are, firstly the “general reputation and recognition of the seat”, followed by the 
factors which essentially comprise the “formal legal structure” of the seat.186  
The fact that the reputation of a seat is the most important factor in the popularity of a seat is 
reiterated by the fact that similar results have been observed in the 2015 and the 2010 surveys as 
well.187 Such consistency confirms the fact that “a seat’s reputation and recognition are not built 
overnight and are thus unlikely to suffer major shifts in user perception over a short period of 
time”.188  
In fact, it is predicted that the reputation and popularity of London’s seat is unlikely to be affected 
by Brexit which: “[W]ill have little impact on the highly competent and independent English 
judiciary that has ample experience in complex arbitral disputes. Nor is Brexit likely to have a 
material effect on the depth of talented arbitration specialists practising in London.”189 
According to Karton, London’s popularity is upheld by its reputation because a state with a well-
developed body of domestic law will be preferred as an arbitral venue over one with rudimentary 
laws, for example:  
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“parties in the shipping and insurance industries continue to choose English law, even 
where there is no English party and despite the fact that England is no longer economically 
dominant in either industry… [because]…especially in areas where England was 
historically dominant, English law is more finely developed (and therefore more 
predictable) and the English bar and courts more expert than those of other countries.”190 
Therefore, South Africa developing its law in general, particularly its international commercial 
arbitration law is necessary for developing its reputation. Wethmar-Lemmer and Schoeman also 
advocate for the modernisation of South African domestic private international law in order to 
achieve an increase of international commercial arbitration cases in South Africa.191 However, 
Karton states that “a well-developed set of laws and a high-quality judiciary may not be enough to 
attract arbitral business, as a number of factors that are not strictly legal can also play a role.”192 
An interviewee in Karton’s book, a senior London-based independent arbitrator stated: 
“I’ve had Paris law firms that have told me they’re moving people over here because of the 
infrastructure… all the services you can get here, the court reporters and interpreters and 
all that kind of stuff. It’s the infrastructure. You can get brilliant Turkish interpreter 
tomorrow if you want it in London, which you can’t always do elsewhere.”193 
Singapore has a good reputation and is often chosen as the seat of international commercial 
arbitration because “it is neutral, geographically convenient for both parties [if both parties are 
located in Asia], has an excellent arbitration law, and has efficient courts in case supportive 
measures are needed.”194 
Switzerland has a “long-standing reputation” as one of the preferred venues for international 
arbitration due to the country’s “political neutrality, developed infrastructure, qualified arbitration 
practitioners and a very arbitration-friendly legal framework”.195 
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South Africa has made strides to becoming a more attractive seat by finally adopting the Model 
Law as scholars have advised for decades.196 Additionally, as Levenberg recounts, there are several 
advantages to arbitrating in South Africa, for example, Johannesburg has airlines to most “major 
international cities”; South Africa’s cities have developed infrastructures with good roads, a 
relatively stable electricity supply, clean water and world-class accommodations; and there are 
good arbitration facilities available and technologically advanced court reporters who can 
efficiently produce transcripts.197 Furthermore, “there are no restrictions on foreign lawyers 
representing parties in arbitral proceedings seated in South Africa.”198 
However, Vial and Blavi assert that typically states ensure the limited intervention from their 
domestic courts and the recognition and enforcement of arbitral awards which meet international 
standards, however, traditional venues do not necessarily offer all of these features which scholars 
regard as “paradigmatic” of attractive arbitral seats.199 England and Switzerland, for example, have 
not adopted the Model Law and nevertheless attract arbitrations on the “basis of their existing laws 
which are known and understood by users of international arbitration”.200 
Traditional seats remaining strong arbitral venues despite their disregard of key features of 
attractive fora suggests that “reputation is central in explaining the caseload gap between 
traditional and emergent seats”.201 
This is proof that an emergent seat (like South Africa), “cannot automatically transform itself into 
an arbitration hub simply by ensuring the conditions that scholars have identified as characteristic 
of attractive arbitration forums”.202 The authors then reference Sydney and Santiago which have 
incorporated the suggested features, yet still receive “far fewer” international arbitration cases than 
traditional seats.203 
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Moreover adopting the Model Law and having arbitration-friendly national courts are now 
considered “minimum standards” that “newcomers” must comply with if they aim to compete with 
traditional venues.204 
Thus, according to Vial and Blavi, in order to compete with traditional seats, South Africa “will 
have to adopt the measures… identified by scholars as paradigmatic of appealing forums, and 
show steady and consistent legislative, judiciary, and political support of international commercial 
arbitration. Over time, a new venue with these characteristics will be able to build the proper 
reputation within the international business community.”205 
 
10.3 Arbitration and arbitrators in Africa 
 
As mentioned, the reform of South Africa’s international arbitration legislation is expected to lead 
to the development of South Africa as a regional arbitration centre.206According to Williams, this 
is because, over and above its legal infrastructure: 
“South Africa has a respected legal profession, and there is considerable depth and strength 
of arbitration expertise. South Africa is the largest and most developed economy on the 
continent… South Africa's connections and relationships with the leading international 
arbitration organisations, including particularly the ICC and LCIA, are strong.”207 
However, there are some challenges that South Africa, especially as part of Africa, must overcome 
to become a popular arbitral seat.  
Because the use and development of arbitration are generally stunted in places where trade and 
investment are “minimal or non-existent”,208 developing states, particularly in Africa, are not 
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regularly selected as venues for international arbitral proceedings by arbitral institutions, or by the 
disputing parties- including Africans.209 
Asouzu unequivocally stated that: “when a positive arbitral development occurs in a developing 
state, it may be glossed over.”210 Therefore, South Africa’s recent legislative reform might be 
completely overlooked by parties when choosing an arbitral seat. 
It is trite that “African countries do not yet attract high volumes of international arbitration 
references”.211 As Asouzu remarks, “it is not expected that countries such as Switzerland, the UK, 
the US, France and the Netherlands will readily appoint a qualified and experienced African as 
arbitrator, conciliator or counsel, even in a minor arbitration. But the general situation does need 
to change.”212  
According to the School of Oriental and African Studies Arbitration in Africa Survey report, there 
is evidence that Africa connected international arbitration references are on the increase, but that 
very few African arbitrators and counsel participate in international arbitration, irrespective of the 
“strong showing” of African parties as disputants in international arbitration.213 Between 2012 and 
2017, 82.2% of respondents did not sit as arbitrator in international arbitration, while 59.2% of 
respondents did not act as counsel in international arbitration.214 
The top three reasons for the under representation of African arbitration practitioners in 
international arbitration are: poor perception of African arbitration practitioners (by their foreign 
counterparts) as lacking in expertise and experience; bias by appointors in favour of foreign 
counsel and arbitrator, and Africans not appointing fellow Africans as arbitrators.215 
The perception that African arbitration practitioners lack expertise and skills in arbitration is untrue 
and baseless in some African States.216 
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D’Silva opines that a cause of the lack of diversity in this regard is because in international 
commercial arbitration, “prior first-hand information from direct personal experience of an 
arbitrator’s professional skills significantly drives arbitrator appointment”,217 as opposed to 
objective data such as the qualifications, age and number of prior arbitrations of the potential 
arbitrator.218 
Certain potential arbitrators are thus put at an advantage over less experienced arbitrators, such as 
African arbitrators, because as D’Silva put it, “they all know each other.”219 Ultimately, this 
“cultivates a culture of uniform conformity rather than fostering diversity”.220 
Possible solutions to the diversity problem, according to the 2018 QMUL survey as provided for 
by the respondents who offered their suggestions on how to encourage diversity, include the 
following views: 
 “that the many arbitration-related conferences, symposiums and networking events that 
usually take place during the year should make sure that their lists of speakers and 
moderators reflect the rich diversity (of all kinds) in the social fabric of the arbitration 
community… More mentorship programmes for young professionals undertaken by senior 
practitioners and arbitrators were also cited as being desirable.”221 
Apart from the implementation of the International Arbitration Act,222 role-players in South Africa 
must assist in achieving the goal of becoming a more attractive arbitral seat. 
Bosman concluded that Southern African governments and arbitral institutes, and even 
UNCITRAL and the SADC should “commit resources to the strengthening of local arbitration 
cultures, the building of local capacity in the conduct of arbitral proceedings and judicial training 
programmes.”223  
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The South African government should also look to Singapore as an example for its innovation in 
the development and support of international commercial arbitration, as the state is constantly 
seeking to build and maintain its reputation.224 For instance, “in 2008, the Singapore Government 
announced two new developments intended to make the country more attractive for international 
arbitration: a tax incentive for firms carrying out international arbitration work with hearings in 
Singapore and a work pass exemption for those entering Singapore for arbitration and mediation 
services”.225 In terms of the International Arbitration Tax Incentive:  “Approved law practices… 
[were] allowed a 50% tax exemption on their incremental qualifying income from international 
arbitration services with substantive hearings held in Singapore.”226 The maximum tax relief 
period was five years.227 This tax incentive lapsed in 2017.228 
Additionally, in Asia, some arbitration institutions and academic institutions offer training courses 
and “community education activities”.229 The City University of Hong Kong, for instance, offers 
a master’s degree program in arbitration and dispute resolution.230 Similarly, in South Africa 
Stellenbosch University offers an LLM in Alternative Dispute Resolution231 and AFSA, in 
partnership with the University of Pretoria, offers an accredited course- the “Advanced Certificate 
in Dispute Resolution”.232  
Graduates of the AFSA course, through “the confidential clerk project” can gain practical 
experience in arbitration as, with the disputing parties’ consent, the graduates registered as 
confidential clerks may sit in on AFSA arbitrations, learn how arbitration is conducted from 
experienced arbitrators, and even write draft awards- thus learning how to become “future 
arbitrators”, according to AFSA Chairman Kuper SC.233 It is trite that this gain of experience for 
potential South African arbitrators is invaluable as any state seeking to establish itself as an 
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attractive arbitral venue and have its nationals appointed as international arbitrators must develop 
skilled arbitration practitioners.234 
Sempasa is of the opinion that for African lawyers’ meaningful participation in international 
arbitration, they must be more involved in international conferences on ICA.235 South Africa would 
benefit from hosting more international arbitration conferences, like Singapore which “has grown 
as a regional leader… and it appears that the promotion of Singapore as an arbitral seat with 
conferences… have paid dividends” for this growth.236  
Moreover, in Asia there has been an increase in the publication of books, magazines and news 
stories on arbitration.237 Such media exposure is important for South Africa to emulate because: 
“media activities relating to arbitration can expand the population of individuals who are familiar 
with arbitration, and thereby encourage the selection of arbitration as a dispute resolution 
method.”238 
The Singapore government’s policy to “facilitate the best arbitration Centre in the region” has 
arguably been assisted by the large growth of the Chinese and Indian economies in recent 
decades,239 with most members of the SIAC being from, inter alia, India and China.240 Likewise, 
given South Africa’s aspirations of being a regional arbitration centre,241 the economic growth of 
the countries within the SADC, including South Africa itself, is necessary. Especially because, as 
Kuper SC, states: “[a]ppropriate legislation is a sine qua non of a viable arbitration hub, but it is 
no guarantee of one.”242 Additionally, he opines that: “everything depends not upon the support of 
Government, or upon the endorsement of leading arbitration institutions – success is dependent on 
the support of a strong local business community with an international reach.”243 It is an advantage 
that South Africa presently has a strong business community which operates internationally- 
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because when disputes arise in such international transactions, they are referred to arbitration 
which, before the country’s legislative reform, were often resolved in Europe.244 
The development of arbitration in Africa and the betterment of the position of African arbitrators 
is an incremental process. Leading international arbitration organisations such as the LCIA, are 
currently working to ensure “that more African arbitrators are appointed and that more arbitrations 
involving African parties are seated in Africa”.245 And in South Africa, organisations, including 
AFSA, are actively developing their relationships with these international organisations and with 
other African regional organisations.246 
It is thus fair to conclude on the point that with the recently increasing attention on Africa’s arbitral 
centres, improved international commercial arbitration legislation, and better resourcing and 
training, Africa is making a name for itself in global arbitration.247 Now, most of the excuses 
provided for the preference of venues outside of Africa for international arbitral proceedings are 
no longer valid.248And the same can be said for South Africa itself. 
 
11 Conclusion 
 
Recently, after an almost two- decade long wait, new legislation regulating international 
commercial arbitration was enacted in South Africa. It is widely believed that the International 
Arbitration Act249 will transform South Africa into “a choice International Arbitration destination 
when resolving International Commercial Disputes.”250 This assertion has been highly publicised 
and predicted by legal professionals,251 and scholars alike. 
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The deputy minister of justice and constitutional development in 2018, JH Jeffery, stated that: “It 
is envisaged that the reforms contained in the Act will position the arbitration regime in South 
Africa at the forefront of international arbitration best practices. This will effectively promote 
South Africa as a business destination and boost her image and reputation.”252 
In the preface of his 2018 textbook,253 Ramsden wrote that the importance of the adoption of Model 
Law into South African law “cannot be overstated” as not only does it remove the perception that 
there could be “complications and unknowns in nominating South Africa as a suitable place for 
international arbitration”, but it also allows for South African arbitrators to gain international 
arbitration experience.254 
The Act has already made significant inroads. In 2018 AFSA experienced a “sudden and 
astonishing growth” in the institution’s international caseload, which was credited to the newly 
passed Act 15 of 2017.255 In the year since, AFSA’s international caseload has “more than 
doubled” in 2019.256 Statistics of the international caseload show that approximately 67% of 
disputing parties are from Africa, therefore South Africa is “becoming a pivotal arbitration 
destination for Africa”.257 
However, the mere enactment of a more modern legislation, albeit a legislation which meets 
international standards, and is more arbitration-friendly, is not sufficient for South Africa to 
become a popular arbitral seat because certain non-legal factors are of key importance in this 
regard. This is the opinion shared by both legal academics258 and students.259Asouzu concisely 
concluded that: “In attempting to emerge as serious venues for international arbitration, 
establishing a legal framework conducive to arbitration is only one step in the process.”260 
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At the time of the enforcement of the Arbitration Act 1996, Nurney opined that just its enactment 
would not suffice to ensure that the reputation of English international arbitration remains superior:  
“One cannot expect the Act to achieve all its aims without greater insight or a change of 
attitude on the part of its users… Arbitrators should be experts in their primary professions, 
with developed management skills, and with the authority and confidence to use such 
powers effectively. Since they are using rules, they must be very familiar with them. The 
onus is, therefore, on both the arbitrators to adapt to the rigours of the new Act and for the 
parties' legal advisers to choose carefully the appropriate arbitrators for appropriate 
situations.”261 
Thus the training of arbitration practitioners in South Africa is paramount.262 Additionally, 
becoming an international arbitration hub would require a country to build “a reputation for being 
a favorable seat for international arbitration”, which takes a “considerable amount of time”.263 
South Africa becoming an arbitration hub will not happen overnight, especially given the fact that 
the most popular seats have enjoyed such popularity consistently for years and it is predicted that 
they will continue to do so.264 
However, even with the requisite training and skills, it is possible that South African arbitration 
practitioners may remain excluded from international commercial arbitrations given the biases 
against African arbitration practitioners.265 This cycle is likely to continue as parties generally 
select arbitrators based on past experiences with the arbitrators as opposed to objective information 
such as their qualifications.266 Furthermore, the biases against Africa reflect in international 
arbitration as a whole, as even amongst African arbitration users, the popular Western seats are 
most preferred.267 Moreover, developments in international commercial arbitration in developing 
states often go unnoticed.268 
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By adopting the Model Law, South Africa is merely complying with the minimum standards of 
international commercial arbitration developments.269 Further innovation is needed in order to 
compete with the top seats. The South African government should look to the efforts made by 
Singapore’s government in their successful quest in transforming Singapore into an international 
commercial arbitration hub. 
South Africa’s judiciary is considered the “strongest” in Africa.270 This, coupled with the new 
International Arbitration Act,271 and the country’s positive climate towards international 
commercial arbitration, means that South Africa could become a regional international commercial 
arbitration centre as was predicted by the SALC.272 However, only time will tell. 
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